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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S. C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 



2a)EE] This action is FINAL. 2b)Q This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
Disposition of Claims 

4) ^| Claim(s) 7-20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) IEI Claim(s) 1-20 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

11) D The proposed drawing correction filed on is: a)D approved b)Q disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)D AN b)D Some*c)D None of: 

1 .Q Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

1 ) M Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) Paper No(s). . 

2) □ Notice of Drattsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-152) 

3) O Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) D Other: 
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In view of the Appeal Brief filed on November 25, 2002, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the following 
two options: 

(1) file a reply under 37 CFR 1 .1 1 1 (if this Office action is non-final) or a reply under 37 
CFR 1.113 (if this Office action is final); or, 

(2) request reinstatement of the appeal. 

If reinstatement of the appeal is requested, such request must be accompanied by a 
supplemental appeal brief, but no new amendments, affidavits (37 CFR 1.130, 1.131 or 1.132) or 
other evidence are permitted. See 37 CFR 1.193(b)(2). 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless ~ 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-10, 12-15 and 17-19 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Carroll ( c 213)(Carroll). 

Carroll discloses a low depth nestable tray which is inherently capable of holding 
containers, the tray comprises a floor structure with container support areas and a low depth wall 
structure comprising columns (portions of the outer zig-zag bands which attach the inner zig-zag 
band to the floor structure) and a band (the annular inner zig-zag band), the band has side and 
end portions spaced above the floor structure and connected to the floor structure by the 
columns, the band is contoured downwardly to form a band corner portion that directly connects 
to the floor structure at each corner of the tray. A rib is formed on the exterior surface of each 
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band corner portion by another portion of the outer zig-zag band near the ends of the zig-zag 
bands which connects with the band corner portion and a platform is formed on the top edge of 
each band corner portion. The bands are contoured downwardly at an angle appearing to be 45 
degrees which is approximately 50 degrees. The band is contoured downwardly along the side 
of the tray to form a band side detail connected to the floor structure. 

Claims 1-3, 5-7 and 9-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Apps ( ( 925) (Apps). 

Apps discloses a low depth nestable tray for containers, said tray having a low depth wall 
structure comprising a plurality of columns (18) and a band (rail 16 and corner posts 20) having 
side and end portions spaced above the floor, the corner portion is formed by (posts 20) and 
wherein the band is contoured downwardly to form a band corner portion that directly connects 
to the floor structure at each corner of said tray. One vertical edge of the corner post 20 is an end 
portion of the band the other vertical edge of the corner post is a side portion of the band. A rib 
(21) is located on the exterior surface of each corner post and a platform is formed at the top 
edge of each corner post. Individual support columns (18) on the side of the tray can be 
considered to be part of the band that is contoured downwardly along the side of the tray to form 
a band side detail that connects to the floor structure at the side of the tray. Each column has an 
inner column surface which projects inward, and an outer column surface which is recessed 
inward to receive therein the inner column surface of an adjacent below-nested tray. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 4 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over Apps in 
view of David. 

Apps discloses the invention except for an angle of 50 degrees as the downward contour 
angle of the band to form band corner portions and the band central portion. David teaches a 
crate wherein V-shaped structures are used to secure a band to a floor structure, the V-shaped 
structures have two arms (34, 35). The V-shaped structure show that a side band and a floor 
structure can be connected securely with an integrally molded V-shaped structure as shown in 
Fig. 6 where the two arms adjacent the corner, one associated with the end wall and the other 
associated with the side wall, and other structures are located centrally to the side, connect the 
band and floor with a downwardly contoured structure where the angle is about 60 degrees 
which is approximately 50 degrees. It would have been obvious to modify the corner portions 
and band central portion to have a 50 degree downward contour in order to have a corner portion 
or central portion which covers a greater peripheral extent of the side wall to keep the contents 
from slipping out of the container between the band and the floor. 

Claims 11, 16 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Carroll in view of Apps. 

Carroll discloses the invention except for the inwardly projecting inner column surface 
and the corresponding recessed outer surface. Apps teaches columns 18 with inwardly 
projecting inner surfaces and corresponding recessed outer surfaces. It would have been obvious 
to replace the columns of Carroll with Apps' columns in order to provide columns with nesting 
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structure which restrict movement when in the nested configuration and which assist in aligning 
the trays when the trays are being nested. 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In reLongi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 



Claims 1-20 are rejected under the judicially created doctrine of double patenting over 
claims 1-13 of U. S. Patent No. 6,186,328 and drawing figures 1-10 of U.S. Patent No. D404,204 
since the claims, if allowed, would improperly extend the "right to exclude" already granted in 



The subject matter claimed in the instant application is fully disclosed in the patent and is 
covered by the patent since the patent and the application are claiming common subject matter, 
as follows: A tray for supporting cans comprising a floor structure and a low depth wall 
structure, the wall structure having a plurality of columns and a band member with side and end 



the patents. 



portions. 
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Furthermore, there is no apparent reason why applicant was prevented from presenting 
claims corresponding to those of the instant application during prosecution of the application 
which matured into a patent. See In re Schneller, 397 F.2d 350, 158 USPQ 210 (CCPA 1968). 
See also MPEP § 804. 

Applicant's arguments with respect to claims 1-20 have been considered but are moot in 
view of the new ground(s) of rejection. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen J. Castellano whose telephone number is 703-308-1035. 
The examiner can normally be reached on M-Th 6:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lee W. Young can be reached on 703-308-2572. The fax phone numbers for the 
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organization where this application or proceeding is assigned are 703-872-9302 for regular 
communications and 703-872-9303 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-1 148. 




"Stephen J. Castellano 
Primary Examiner 
Art Unit 3727 



sjc 

December 4, 2002 



Approved By: 



Lee W. Young 






con-tour 



con to u r (k Cn ct ' rC) noun 

1. a. The outline of a figure, body, or mass. b. A line that represents such an outline. See synonyms at form, outline. 

2. Often contours . A surface, especially of a curving form. 

3. A contour line. 

verb, transitive 

con toured, con tour ing, con tours 

1. To make or shape the outline of; represent in contour. 

2. To build {a road, for example) to follow the contour of the land. 

adjective 

1. Following the contour lines of uneven terrain to limit erosion of topsoil: contour plowing. 

2. Shaped to fit the outline or form of something: a contour sheet 

[French, alteration (influenced by tour, turn). See tour, of Italian contorno, from contornare, to draw in outline : Latin com-, intensive pref.. See 
com- + Latin torn re, to round off (from tornus, lathe, from Greek tornos).] 

The American Heritage® Dictionary of the English Language, Third Edition copyright © 1992 by 
Houghton Mifflin Company. Electronic version licensed from INSO Corporation; further 
reproduction and distribution restricted in accordance with the Copyright Law of the United States. 
All rights reserved. 
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band (bChd) noun 

1. A thin strip of flexible material used to encircle and bind one object or to hold a number of objects together: a metal band around the bale of 
cotton. 

2. A strip or stripe that contrasts with something else in color, texture, or material. 

3. A narrow strip of fabric used to trim, finish, or reinforce articles of clothing. 

4. Something that constrains or binds morally or legally: the bands of marriage and family. 

5. A simple ungrooved ring, especially a wedding ring. 

6. a. A neckband or collar, b. bands. The two strips hanging from the front of a collar as part of the dress of certain clerics, scholars, and 
lawyers, c. A high collar popular in the 16th and 17th centuries. 

7. a. Biology. A chromatically, structurally, or functionally differentiated strip or stripe in or on an organism, b. Anatomy. A cordlike tissue that 
connects or holds structures together. 

8. Physics, a. A specific range of wavelengths or frequencies of electromagnetic radiation, b. A range of very closely spaced electron energy 
levels in solids, the distribution and nature of which determine the electrical properties of a material. 

9. Any of the distinct grooves on a long-playing phonograph record that contains an individual selection or a separate section of a whole. 

10. Computer Science. Circular tracks on a storage device such as a disk. 

11. The cords across the back of a book to which the sheets or quires are attached. 

verb, transitive 

band ed, band ing, bands 

1. To tie, bind, or encircle with or as if with a band. 

2. To mark or identify with or as if with a band: a program to band migrating birds. 

[Middle English, from Old Norse band, band, fetter, and from Old French bande, band, strip, of Germanic origin.] 



The American Heritage® Dictionary of the English Language, Third Edition copyright © 1992 by 
Houghton Mifflin Company. Electronic version licensed from INSO Corporation; further 
reproduction and distribution restricted in accordance with the Copyright Law of the United States. 
All rights reserved. 



